Legal Issues in Education
Avoiding Personal Liability

- discipline, transportation, medication and more -
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Imagine this . . .

* You are the Anywhere ISD High School Principal.
While on cafeteria duty, two students get into a fight.
You are standing near-by and attempt to separate the
students. You succeed by securing one student in a
headlock, while pushing the other away, using the
leverage of your legs. You underestimate the power of
your quadriceps and the student flies across the
cafeteria and crashes into the salad bar (After all, you
did work out that morning and have an energy bar for
breakfast). Her parents sue.

Imagine this . . .

* You are the Anywhere ISD debate coach, and as the
coach, it is your responsibility to transport students to
and from competitions. This week, you are driving 6
students to a competition in Dallas. You use the
district’s 15 passenger van. Traveling through the
outskirts of Waco, you have to make a quick stop in
an attempt to avoid hitting an armadillo. You slam
on the brakes, causing one student to hit his head
against the side window, requiring 6 stitches. His
parents sue.




Imagine this . . .

* You are an Anywhere ISD board member. The senior
class has asked the board of trustees for permission to
travel to Disney World for their senior trip, scheduled for
the first week in June. They plan to charter a bus and
have raised all the funds necessary throughout the year
for the transportation, the hotel and the amusement park.
The senior class sponsor (your High School English
teacher) plans to attend, as do other parents. You grant
permission. While on the trip, two seniors get drunk and
destroy their hotel room. Motel 6 sues the school district
and the board.

Imagine this . . .

* You are the Anywhere I1SD girls basketball coach.
One of your students volunteers to come early to
practice to help set up and stay late to clean. The
student lives near by so you agree and begin giving
the student rides home. The student develops a
crush on you. She visits your office during the day
and sends you emails on your school district
account. Not wanting to hurt her feelings or refute
her offer of friendship, you respond to her emails
and take time out of your day to talk with her about
personal issues. The student’s parents find the
emails and charge you with sexual harassment.




Imagine this . . .

* You are the Anywhere ISD AG teacher. While
demonstrating proper equine foot care to your class,
you attach a halter and a lead on a district-owned horse
and take the animal out of the AG barn where all the
class can observe. You ask a student to hold the lead
and steady the animal while you show the proper
method for tending to a loose shoe. While you are
working on the shoe, a Wal-Mart sack is blown gently
toward the horse. Upon spotting the blue and white
predator heading in his direction, the horse rears up
knocking you and the student to the ground. The
student suffers from a concussion; his parents sue.

Imagine this . . .

* You are a student teacher assigned to the
Anywhere ISD special education class. At the
request of your assigned teacher and in the
absence of the school nurse, you administer
prescription medication to one of the students.
The student has an adverse reaction. Her face
swells up the size of a pumpkin, resulting in a four
day stay in the hospital. Her parents sue.




Imagine this . .

* You are the Anywhere ISD 7th Grade English
teacher. During the first 6 weeks grading period
of the school year, you begin noticing bruises on
the arms and legs of one of your students. You
report your observations to your campus
principal. Over the Christmas holiday, the
student makes an outcry of physical abuse by
his step-father to his family priest. Child
Protective Services contacts you and accuses
you of failure to report.

Imagine this . .

* You are the Anywhere ISD 10th grade algebra
teacher. While attending Friday night’s home
football game, your best friend (who also happens to
be a 3rd grade teacher for the district) remarks that it
IS curious that Johnny Martin is on the bench, rather
than starting quarterback as usual. You respond by
explaining that Johnny failed your class and hence
was ineligible to play. Little did you know --
Johnny’s parents were sitting behind you and
overheard your conversation. They file an official
complaint with your campus principal.
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Tricky Wickets for

Educators

 Driving vehicles » Family Educational

« Administration of Rights and Privacy
medication Act

« Physical discipline » Sexual Harassment

« Child abuse reporting  * Special education




THE GOOD NEWS . ..

school districts and their officials
and employees have immunity from

most all personal injury, property ..
damage, and other civil suits.

THE BAD NEWS . ..

You can still get sued! —gr— . <
zj/ w©

So GET INSURANCE BY JOINING A
TEACHER ORGANIZATION!




GET IN LINE, BUDDY

Sovereign Immunity

Texas Tort Claims Act Limited Waiver of
Immunity

Chapter 22 Immunity from Liability for
Professional Employees

Federal Qualified Immunity ¢ $ o
”WM (m

e

The Cloak of Immunity
2 philosophies




SCHOOL DISTRICT IMMUNITY

State Law Causes of Action

» Texas Tort Claims Act: No liability for
school district unless injury occurred as a
result of the district’s negligent use or
operation of a motor vehicle

o Liability limited to $100,000 per plaintiff for
personal injury or death, not to exceed
$300,000 total per incident; or $100,000 per

incident for property damage A0000
94— m
C— T

Think before you DRIVE
Utilize school district vehicles (NOT
YOURS)

Minimize number of vehicles

Permission forms for student transportation
Notification of immunity
Notification of choice of law




TEXAS EDUCATION CODE
PROFESSIONAL IMMUNITY

A professional employee of a school district is not
personally liable for any act that is incident to or
within the scope of the duties of the employee’s
position of employment and that involves the
exercise of judgment or discretion on the part of
the employee, except in circumstances in which
the professional employee uses excessive force in
the discipline of students or negligence resulting
in bodily injury. This section does not apply to the
operation, use or maintenance of any motor
vehicle.

“Professional employee”

(1) asuperintendent, principal, teacher, including a substitute teacher,
supervisor, social worker, counselor, nurse, and teacher’s aide;

(2) ateacher employed by a company that contracts with a school
district to provide the teacher’s services to the district;

(3) astudent in an education preparation program participating in a
field experience or internship;

(4) aschool bus driver certified in accordance with standards and
qualifications adopted by the Department of Public Safety; and

(5) a member of the board of trustees of an independent school district;
and

(6) any other person whose employment requires certification and the
exercise of discretion.
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TEXAS EDUCATION CODE

PROFESSIONAL IMMUNITY

A professional employee of a school district is not
personally liable for any act that is incident to or
within the scope of the duties of the employee’s
position of employment and that involves the
exercise of judgment or discretion on the part of
the employee, except in circumstances in which
the professional employee uses excessive force in
the discipline of students or negligence resulting
in bodily injury. This section does not apply to the
operation, use or maintenance of any motor
vehicle.

Krispy Cremes Anyone?

Kindergarten teacher used frying pan in
class to make donuts as lesson for letter “D”

Parents sued when child was burned

Teacher immune because INVOLVED HER
DUTY TO TEACH STUDENTS USING
OWN JUDGMENT AND THUS WAS A

DISCRETIONARY ACT

Chesshir v. Davis
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“If an edict prescribes the
duties to be performed with
such precision and certainty
so as to leave nothing to the
exercise of the actor’s
judgment, then the act is
ministerial, but if the actor
IS entitled to personally
deliberate about the manner
or means of performance
and invoke her own
judgment, then it is
discretionary.”

PROFESSIONAL EMPLOYEES ARE
GENERALLY PROTECTED FROM
LIABILITY IN THESE AREAS

PLAY GROUND INJURIES
SPORTS INJURIES
STUDENT FIGHTS
CLASSROOM ACCIDENTS
VOCATIONAL ACCIDENTS
NATURAL DEATHS
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Employees Have
Greater Liability:

e Administration of
Medication

* Operation Or Use of a
Motor Vehicle

* Excessive Use of Force in
Discipline

» Failure to Report Child
Abuse

» Special Education

TEXAS EDUCATION CODE
PROFESSIONAL IMMUNITY

A professional employee of a school district is not
personally liable for any act that is incident to or
within the scope of the duties of the employee’s
position of employment and that involves the
exercise of judgment or discretion on the part of
the employee, except in circumstances in which
the professional employee uses excessive force in
the discipline of students or negligence resulting
in bodily injury. This section does not apply to the
operation, use or maintenance of any motor
vehicle.
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CORPORAL PUNISHMENT

YESORNO?  #w
%

IMPORTANT
POINT:

» Use of corporal punishment for public
schools is grounded in federal and state case
law, NOT statutes!

» Corporal punishment is a LOCAL decision!
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CORPORAL PUNISHMENT
COMMON POLICY PROVISIONS:

e | ast resort
e Student must be told the reason

» Administered by principal, assistant
principal, or teacher after discussion with
super or designee

 Principal (or designee) approves instrument
» Other professional employee as witness
 QOut of view of students

WARNING:

» What about
physical
punishment such as
running laps?

e Jumping?

 Standing?

 Denial of food?
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NEW LEGISLATION

A professional employee
of a school district may
not be nonrenewed,
terminated or suspended
for the employee’s use of
physical force against a
student to the extent it is
justified under Section
9.62, Penal Code

* may still discipline for violation of
corporal punishment policy

9.62. Penal Code

The use of force, but not deadly force,
against a person is justified:

(1) if the actor is entrusted with the care,
supervision, or administration of the
person for a special purpose;

(2) when and to the degree the actor
reasonably believes the force is
necessary to further the special purpose
or to maintain discipline in a group
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REASONABLE BELIEF

-~ faciors to consider if force is jJusiified --

* the age, sex and condition of the child;

« the nature of his offense or conduct and his
motives

« the influence of his example upon other students,

» whether the force was reasonably necessary to
compel obedience to a proper command; and

» whether the force was disproportionate to the
offense, is unnecessarily degrading, or is likely to
cause serious injury

Remember this . . .

You are the Anywhere ISD High School Principal
(and former wrestling coach). While on cafeteria
duty, two students get into a fight. You are standing
near-by and attempt to separate the students. You
succeed by securing one student in a headlock, while
pushing the other away, using the leverage of your
legs. You underestimate the power of your quadriceps
and the student flies across the cafeteria and crashes
into the salad bar (After all, you did work out that
morning and have an energy bar for breakfast). Her
parents sue.
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TEXAS EDUCATION CODE
PROFESSIONAL IMMUNITY

A professional employee of a school district is not
personally liable for any act that is incident to or
within the scope of the duties of the employee’s
position of employment and that involves the
exercise of judgment or discretion on the part of
the employee, except in circumstances in which
the professional employee uses excessive force in
the discipline of students or negligence resulting
in bodily injury. This section does not apply to the
operation, use or maintenance of any motor
vehicle.
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Prescription Medication
Requirements
Texas Education Code

AU « Original Container
» Properly Labeled

» Written Request
- — e OR from a properly labeled
unit dosage container filled by
@ é a RN or another qualified

district employee, per policy,
from a properly labeled
original container

Special Education:
Teachers Who Refuse To Modify

* Regular and Special
4l X Education Teachers
Must Modify
et

* Failure to Modify Is
Grounds for
Disciplinary Action

» Doe v. Withers = loss
of qualified immunity
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FEDERAL QUALIFIED
IMMUNITY FROM SUIT

Million Dollar Question: Did you knowingly

violate ?

STILL
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Criminal Penalties for

» Under Texas law, there is Perpetrato .=
criminal liability for
“public servants” who
sexually harass in the "’
workplace 0
« Anyone who works for R v -

the Gov’t is a public

servant per penal code S B
» Class A misdemeanor; no —«

more than 1 year in jail

and/or $4000 fine

New Legislation

» Courts must notify SBEC when educator is
convicted of Title 5 felony or any offense
requiring sex offender registration when the
victim is under 18

 SBEC must revoke certificate and send
notice to school

» Was certificate is revoked, contract is void
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More New Legislation 'ﬂ

—
Broader version of SBEC reporting rules for abuse
No longer tied to resignation or termination
Must report to SBEC within 7 days after the date the
superintendent first learns about an alleged incident of
abuse
“Abuse” includes family code definition plus “any
sexual conduct involving an educator and a student or
minor.”

No requirement to inform employee prior to report

Continues requirement to inform BOT and requires
alerting employee of the filing of report

MINIMIZE YOUR VULNERABILTY

- Employees -

Be perceptive when interacting with others

Keep all actions job-related

— avoid personal relationships with students
* no notes or emails
* no trips or adventures on the weekends
* no special favors
* no house guests

Try to never be alone with a student

Touch students only when necessary for
instruction or health and safety
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THINK SMART !

W,

9
)

MINIMIZE YOUR VULNERABILTY

- Administrators -

Pay attention to rumors and gossip
Don’t turn a blind eye
Investigate all allegations

Consider administrative leave
Document, document, DOCUMENT
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MINIMIZE YOUR VULNERABILTY
- Board Members -

* Require annual training of ALL EMPLOYEES
and volunteers, including mid-year hires and
substitute teachers

 Pass along all allegations to your superintendent
« DO NOT GET INVOLVED IN INVESTIGATIONS

» Request status reporting from your
superintendent to ensure appropriate responsive
action; OK to ask to see documentation

®)

Let’s Take it up a Notch

1"
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What is “abuse?”

» Generally, “abuse”
involves any act or a
failure to act that
places a child in
jeopardy of observable
and material physical,
mental, or emotional
Injuries.

What is “neglect?”

» Generally, “neglect” is
a condition in which a
parent or caretaker of
a child denies that
child basic needs such
as adequate food,
clothing, medical care
or shelter.
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Reporting Obligations

e To CPS or law
enforcement

» known or suspected
child abuse, including
sexual abuse

* “professionals” within
48 hours

e When in doubt--
REPORT!!!

CHILD ABUSE REPORTING

“Professional” = licensed/certified by state and
job requires direct contact with children

Reporting obligation is YOURS ALONE!

Criminal penalties attach ~ WHEN IN DOUBT,
MAKE THE REPORT !

Class B misdemeanor; $2000 and/or 180 days
Report (oral or written) within 48 hours
CPS should send you confirmation

But just in case . . . document the call, when
made and to whom

Identity of reporter confidential
False report = Class A misdemeanor
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HOW TO MAKE THE REPORT

« Call 1-800-252-5400

» Have the following information ready:
— child’s name and age

— child’s address and where he/she attends school

— child’s social security number (if known)

— name of child’s parents and where they work

— names and ages of any siblings living in the home
— details of the incident

» Be prepared to give your relationship to
child and how CPS can contact you

» CPS should mail you a confirmation letter

Remember this . .

You are the Anywhere ISD 7th Grade English
teacher. During the first 6 weeks grading period
of the school year, you begin noticing bruises on
the arms and legs of one of your students. You
report your observations to your campus
principal. Over the Christmas holiday, the
student makes an outcry of physical abuse by
his step-father to his family priest. Child
Protective Services contacts you and accuses
you of failure to report.
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Family Educational Rights
and Privacy Act

Aka. The Keep Your Big Mouth Shut
statute.

F.E.R.P.A. BASICS

» Enforced by U.S.

No private cause of

Department of action
Education « Possible loss of funding

» Governs Access to as penalty
Educational Records « General rule = no

» Applies to all disclosure of “personally
Educational identifiable information”
Institutions that without parental consent
Receive Federal « Multiple exceptions
Funding
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Personally ldentifiable Information:

e Student’'s Name
e Parent’'s Name

e Address of Student or
Student’'s Family

e A Personal Identifier
e Personal Characteristics
» Easily Traceable Info

What is “Directory Information?”

information that would not generally be considered harmful or an invasion of privacy if
disclosed

* Name, address, telephone number
* date and place of birth
* major field of study

* participation in officially recognized activities and
sports

 weight and height of members of athletic teams
 school most recently attended

* degrees, honors, and awards received
 photograph or video recording?
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COMMON FERPA
VIOLATIONS

« Discipline disclosures
w/o parental consent

 Oral disclosures to
those not having
requisite educational
interest

« Failing to obtain
consent for disclosure
of directory info

» Retention of records

and so it goes. . .
Any Questions???

Give a Call
(800) 488-9045
(936) 560-4055

Send a Message
karczewski@edlaw.com

We’'re Here to Help You!
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MATERIALS DISCLAIMER

Please be advised that our materials are
copyrighted and for the use of Schwartz &
Eichelbaum, P.C., our clients, and participants of
our trainings. These materials are for limited use
only. No one may reproduce these materials, in
whole or in part, without specific written permission
of Schwartz & Eichelbaum, P.C. These materials
do not constitute legal advice nor should it be
treated as a substitute for seeking the independent
advice of legal counsel.
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